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(Translation)

Legislative Council General Election on 10 September 2000

Kowloon West Geographical Constituency

Electoral Affairs Commission

Public Censure Against Mr Frederick FUNG Kin-kee

for Repeated Unauthorised Display of Election Advertisements
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Complaints


The Electoral Affairs Commission (the “EAC”) has received 13 complaints against Mr Frederick Fung Kin-kee, No.1 candidate on the list of candidates of the Kowloon West geographical constituency, for having breached s 102 of the Electoral Affairs Commission (Electoral Procedure) (Legislative Council) Regulation (“EAC(EP)(LC) Reg”) between 19 July 2000 and 10 September 2000. 

Course of the Incident

2.
It is stated in Chapter 5, titled “Display of Election Advertisements”, of the Guidelines on Election-related Activities in respect of the 2000 Legislative Council Elections (hereinafter referred to as “the Guidelines”) published by the EAC on 15 May 2000 that the Returning Officer (“RO”) of each geographical constituency will allocate designated spots in his/her constituency to enable the candidates in the Legislative Council elections to conduct canvassing activities in a fair manner and these designated spots may be located on government land/property or on premises owned or occupied privately and made available for use by the Government.  The RO will take into consideration the suggestions and views put forward by the candidates in drawing up the list of designated spots.  The RO will arrange allocation of the designated spots by means of either the mutual consent of the representatives of the candidates or lists of candidates or the drawing of lots after the close of nomination, when the number of candidates contesting in each geographical constituency has been ascertained.

3. It is stated in paragraph 5.19 of the Guidelines that in respect of designated spots, the ROs will obtain prior approval from the relevant authorities under s 104A of Cap 132 and s 4 of Cap 28 for candidates to display their election advertisements at the designated spots.  Immediately after the allocation of designated spots is made, copies of the written permission or authorisation required by the relevant legislation will be provided to the candidates by the RO of the constituency concerned.  For display of election advertisements on private premises, written permission or authorisation of the owner or occupier concerned will have to be obtained by the candidates themselves [s 104A of Cap 132].  A person displaying an election advertisement without the necessary written permission or authorisation commits an offence punishable by a fine of up to $10,000.  The fine so incurred will be counted as election expenses.  In addition, before a candidate displays or distributes an election advertisement, he or she must submit to the RO a copy of the written permission or authorisation, a declaration in respect of the election advertisement and two copies of the advertisement, as required by s 102 of the EAC(EP)(LC) Reg.  Each election advertisement must also be serially numbered.  

4. The EAC received a report from the RO of the Kowloon West geographical constituency stating that there had been 13 complaints against Mr Frederick Fung Kin-kee between 19 July 2000 and 10 September 2000.  Investigations established that in all of the 13 complaint cases Mr Fung had breached s 102 of the EAC(EP)(LC) Reg concerning election advertisements.  The complaint cases are listed as follows (the dates shown in brackets being the dates on which the complaints were received) :

Complaint No. 1 (19 July)


Mr Fung displayed without authorisation his election advertisements at:

(1) the railings near the Fa Yuen Street Complex at the junction of Tung Choi Street and Mong Kok Road; 

(2) the railings in front of the building at No.37A Tai Kok Tsui Road; 

(3) the railings in front of the building at No.29 Tai Kok Tsui Road;

(4) the railings off Hoi Yu House, Hoi Fu Court; 

(5) the railings in front of the Kik Pan Fast Food Shop, Hoi Wang Road;

(6) the railings in front of the Tai Hing Roast Shop Corp., Hoi Wang Road; and

(7) the railings at the junction of Argyle Street and Canton Road; 

and failed to deposit with the RO a copy of the permission obtained for the purposes of s 104A of Cap 132, the declaration in respect of the election advertisements and two copies each of the election advertisements, before the election advertisements were displayed.  The election advertisements were also not serially numbered.

Complaint No. 2 (10 August)


Mr Fung failed to deposit with the RO the declaration in respect of, and two copies of, a publicity leaflet bearing Mr Frederick Fung Kin-kee’s name before distributing it.  (The leaflet showed a strong protest against the West Rail for disregarding the personal safety of Ching Lai Court residents and raised a demand for strengthening the security system on the iron bridge.)  

Complaint No.3 (14 August)


Mr Fung displayed election advertisements without authorisation on the wire mesh alongside the access road for emergency vehicles at Ho Man Tin Estate and could not be able to deposit with the RO a copy of the permission obtained for the purposes of s 104A of Cap 132, a declaration in respect of the election advertisements and two copies of the election advertisements. 

Complaint No.4 (23 & 25 August)


Mr Fung displayed election advertisements without authorisation at the railings at the junction of Fu Ling Street and Argyle Street, and at the railings in front of No. 91 Ma Tau Kok Road and could not be able to deposit with the RO a copy of the permission obtained for the purposes of s 104A of Cap 132.

Complaint No.5 (25 August)


Mr Fung failed to deposit with the RO a copy of the permission issued to him by the estate management office of Mei Foo Sun Chuen Stage 2 for the purposes of s 104A of Cap 132, before displaying the election advertisements. 

Complaint No.6 (28 August)


Mr Fung failed to deposit with the RO a declaration in respect of,  and two copies of, a work report entitled “Work Report (6) on the Demand for the Reconstruction of So Uk” with Mr Fung’s name printed on it, before distributing it.  

Complaint No.7 (30 August)


Mr Fung displayed election advertisements without authorisation along the two sides of the corridor on the ground floor of Cheong Yin House, Nam Cheong Estate and could not be able to deposit with the RO a copy of the permission obtained for the purposes of s 104A of Cap 132.

Complaint No.8 (30 August)


Mr Fung displayed election advertisements without authorisation at the railings off No. 15 Hing Wah Street and off No. 273A Un Chau Street and could not be able to deposit with the RO a copy of the permission obtained for the purposes of s 104A of Cap 132.

Complaint No.9 (1 September)


Mr Fung displayed election advertisements without authorisation at the railings at the junction of San Shan Road and Pau Chung Street and could not be able to deposit with the RO a copy of the permission obtained for the purposes of s 104A of Cap 132.

Complaint No.10 (5 September)


Mr Fung displayed election advertisements without authorisation off the CRS Supermarket in the Ching Lai Commercial Centre and failed to deposit with the RO a copy of the permission obtained for the purposes of s 104A of Cap 132, a declaration regarding, and two copies of, the election advertisements.

Complaint No.11 (5 September)


Mr Fung failed to deposit with the RO a copy of the permission issued to him by the Ching Lai Court Owners’ Corporation for the purposes of s 104A of Cap 132, before displaying the election advertisements. 

Complaint No.12 (5 September)


Mr Fung failed to deposit with the RO a copy of the permission issued to him by the owners of the building at No. 502 Fuk Wing Street for the purposes of s 104A of Cap 132, before displaying the election advertisements. 

Complaint No.13 (10 September)


Mr Fung displayed election advertisements without authorisation on the exterior walls of the Chiyu Bank at No. 323 To Kwa Wan Road, Kowloon City and at the gate of the Kwangtung Provincial Bank at No. 25 Nga Tsin Wai Road, Kowloon City and could not be able to deposit with the RO a copy of the permission obtained for the purposes of s 104A of Cap 132.

Warnings

5. The EAC learnt that the RO had issued warning letters to Mr Frederick Fung Kin-kee with regard to complaint No. 1, 2 and 3 on 5 & 25 August and 6 September respectively, requesting him to comply with the Guidelines and the relevant electoral regulations and avoid breaching the rules again, or else the EAC would take further action against him.  On 6 September, the RO wrote to Mr Fung again, informing him that because of his repeated breaches of the Guidelines and regulations, his complaint cases had been referred to the EAC for follow-up action.

Representations

6. 
After careful vetting of Mr Frederick Fung Kin-kee’s cases of non-compliance of the Guidelines and regulations, the Complaints Committee of the EAC felt with deep regrets that Mr Fung had been violating the law deliberately and snubbing the need to maintain fairness in electoral activities.  The EAC was of the view that a public censure against Mr Fung was necessary for the sake of maintaining fairness in electoral activities.  Before issuing the censure, the EAC gave Mr Fung an opportunity to make representations in accordance with s 6(4) of the Electoral Affairs Commission Ordinance.  On 11 October 2000, the EAC wrote to Mr Fung and asked him to give explanations or make representations in writing with regard to the complaint cases concerned on or before 13 October 2000.  

Mr Fung’s Response and Explanations

7.
Mr Fung responded to the EAC on 13 October 2000 with the following explanations -

Complaint No.1 


Mr Fung had not sent in his nomination at that time and therefore his campaign assistants could not have obtained the permission.  As for copies of the election advertisements and the declaration, the deposit was made on 21 July.

Complaint No.2


The declaration and copies of the publicity leaflet were deposited with the RO on 17 August.

Complaint No. 3


Mr Fung believed that his campaigning team, when conducting electioneering activities, had meant to put up his election advertisements at the spots in question temporarily, thinking that short-time display of election advertisements did not require written authorisation.  As regards the publicity flags, the declaration and copies were deposited with the RO on 9 September; for the banners, the declaration and copies had been deposited on 2 August.

Complaint No. 4, 8 & 9


When trying to put up the election advertisements at the designated spots shown on the map, some members of Mr Fung’s campaigning team might have put up the election advertisements at the wrong spots simply because of negligence, since they were not familiar with the places shown on the map.  However, Mr Fung had not received such complaints before.  He was therefore not sure whether he had ever committed such an offence.

Complaint No. 5


Written permission was issued by the estate management offices of Mei Foo Sun Chuen Stages 1 - 8 on 25 August.

Complaint No. 6


The declaration and copies of the election advertisement had been deposited with the RO on 17 August.

Complaint No. 7

The Posters, which were meant to be posted on the exterior walls of the office of Southern District Council Member Mr Wai Woon-nam of the Hong Kong Association for Democracy and People’s Livelihood (“ADPL”) at Cheong Yin House, Nam Cheong Estate, might have been misplaced along the corridor by Mr Fung’s campaigning team.  However, Mr Fung had not received any complaint on this before.  He therefore was not sure whether he had committed such an offence.

Complaint No. 10

When trying to put up the election advertisements at the designated spots shown on the map, some members of Mr Fung’s campaigning team might have put up the election advertisements at the wrong spots simply because of negligence, since they were not familiar with the places shown on the map.  However, Mr Fung had not received any complaint on this before.  He was therefore not sure whether such an offence had ever been committed.  As regards the declaration and copies of the election advertisements, they were deposited with the RO on 9 September.

Complaint No. 11

Written permission was issued by the Ching Lai Court Owners’ Corporation on 9 August.

Complaint No. 12

When trying to put up election advertisements according to the locations marked on the map, some members of Mr Fung’s campaigning team might have posted the election advertisements at the wrong spots because of negligence, since they were not familiar with the places shown on the map.  However, Mr Fung had not received any complaint on this before.  He was therefore not sure whether such an offence had ever been committed.

Complaint No. 13

The case occurred on the polling day when numerous people were involved in electioneering activities and some of them might not be familiarised with the electoral rules well enough.  Nevertheless, the person in charge of Mr Fung’s campaigning team had taken immediate action to rectify the situation whenever irregularities occurred.

8.
Mr Fung could neither accept nor agree with the EAC’s remark in its letter of 11 October that he had been “violating the law deliberately and snubbing the need to maintain fairness in electoral activities”.  He stated that he and his campaigning team had all the time been doing their best to abide by the electoral rules.  However, electioneering involved such an enormous amount of work (ie putting up more than a thousand publicity boards and thousands of posters, distributing tens of thousands of leaflets) that, despite the best of their efforts to abide by the electoral rules, his campaigning team might have inadvertently failed to comply with the relevant requirements technically.  Such acts of non-compliance were by no means intentional.  It would be inconsiderate for the EAC to conclude that a candidate’s act of breaching the law is intentional and deliberate without informing the candidate of the complaint lodged against him and allowing him reasonable time to remedy the situation.  Mr Fung therefore hoped that the EAC would treat his case leniently, having regard to the fact that the said breaches of the electoral rules were not meant to be intentional.

Investigation Results and Justifications

9. The evidence gathered by the EAC reveals that:

Complaint No.1


According to paragraph 5.2 of the Guidelines, “‘candidate’ includes a person who has publicly declared an intention to stand for election in respect of a particular constituency, whether or not he has submitted a nomination paper.  The reference to ‘candidate’ in this chapter [Chapter 5] includes a GC [geographical constituency] list to which the list voting system of proportional representation applies.”  The media reported on 17 July that ADPL announced at its launching ceremony of 16 July the nomination of Mr Fung and Mr Liu Sing-lee as candidates for the Legislative Council general election for the Kowloon West geographical constituency in September.  Therefore, although Mr Fung had not submitted his nomination form yet on 19 July, he, as a candidate, ought to have complied with the rules on election advertisements set out in Chapter 5 of the Guidelines and s 102 of the EAC(EP)(LC) Reg, ie that a candidate must, before he displays an election advertisement, deposit with the RO a copy of the permission obtained for the purposes of s 104A of Cap 132, a declaration made in respect of the election advertisement and 2 copies of the relevant election advertisement, and that the election advertisement must also be serially numbered.  Even though Mr Fung subsequently took remedial action by submitting to the RO a declaration made in respect of the election advertisements and copies of the relevant election advertisements on 21 July, he had in the first place breached the rules concerned.  The RO had already urged Mr Fung to take note of and comply with the election-related regulations and Guidelines in his warning letter to Mr Fung dated 5 August this year.

Complaint No.2 & 6


Under ss 102(5), (6) & (7) of the EAC(EP)(LC) Reg, a candidate must submit to the RO a declaration in respect of the election advertisements and copies of the election advertisements before the election advertisements are distributed.  Information provided by the RO showed that Mr Fung did breach the rules concerned first, as he had already distributed the election advertisements in question before he submitted the declaration to the RO on August 17.  The RO issued his second warning letter on 25 August 2000 with regard to complaint No. 2, reminding Mr Fung again of the need to pay attention to and comply with the election-related regulations and Guidelines.

Complaint No.3


Paragraph 5.19 of the Guidelines states that for display of election advertisements on private land/premises, the candidate must obtain written permission from the owner concerned under s 104A of Cap 132, and that a person displaying an election advertisement without the necessary written permission commits an offence.  Although Mr Fung alleged that the election advertisements were only hung at the spot in question temporarily, it was still a breach in the first place.  Again, Mr Fung had breached ss 102(5), (6) & (7) of the EAC(EP)(LC) Reg before he deposited with the RO the declaration made in respect of his publicity flags.  The RO issued him the third warning letter on 6 September 2000, urging him for the third time to comply with the election-related regulations and Guidelines under all circumstances.

Complaint No.4, 7, 8, 9, 10, 12 & 13


According to the outcome of the RO’s investigations, all the complaints were found substantiated.  In exercise of the power given to him under s 102(15) of the EAC(EP)(LC) Reg, the RO removed the election advertisements in question.  (The election advertisement illegally displayed by Mr Fung at the railings off No. 273A Un Chau Street as referred to in complaint No.8 was removed by the candidate’s election agent on notification by the Complaints Unit of the Sham Shui Po District Office on 30 August 2000.)  The RO also wrote to Mr Fung on 6 September 2000 with regard to complaint No.4, informing him that the complaint had been substantiated, and that because he had already breached the election regulations and Guidelines four times, his cases had been referred to the EAC for follow up action.  As for the election advertisements in complaint No. 10, Mr Fung deposited with the RO his declaration only after he had displayed the advertisements (ie after September 5).  He had therefore breached ss 102(5), (6) & (7) of the EAC(EP)(LC) Reg in the first place.

Complaint No.5 & 11


Although Mr Fung had obtained written permission from the estate management office of Mei Foo Sun Chuen Stage 2 and the Ching Lai Court Owners’ Corporation, he failed to comply with s 102(10a) of the EAC(EP)(LC) Reg, which requires a copy of the permission to be deposited with the RO before an election advertisement is displayed.  The two complaints were therefore substantiated.

The Censure

10.
The EAC is most disappointed to note that despite all the advice, warnings and the opportunities given, Mr Fung continued to disregard the importance of maintaining fairness in the election.  His breaching the Guidelines even after he has been warned is inexcusable.  It is the obligation of all candidates to comply with the Guidelines and no candidates should shift their responsibilities onto the others or their campaign assistants.  The Guidelines would become nullified and impracticable if the candidates were not being held responsible for any unfair acts done to the other candidates owing to the fact that canvassing activities were left in the hands of their campaign assistants.  The EAC is therefore of the opinion that a public censure is appropriate and due and takes this opportunity to issue this public censure.



(Signed)



(WOO Kwok-hing)



Chairman



Election Affairs Commission

18 October 2000
