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Section 1 : A General View

11.1
In an open community, people would like to see that such values as justice, fairness and equality are being safeguarded under all circumstances in every aspect of life.  When there are acts, situations or phenomena which they perceive are jeopardising these values, people will air their dissatisfaction in the hope that remedial measures will be taken.  In short, they complain.  Complaints sometimes are conducive to unveiling the truth and deficiencies.  A vent for the people to air their grievances is therefore most essential.

11.2
The Commission takes a serious look at complaints and recognises the need to establish a mechanism for handling complaints.  The aim is to ascertain the truth of the matters complained of to ensure that the law and the Guidelines are strictly complied with and that the mechanism is not being abused.  This will help the elections be conducted in an open, fair and honest manner.

Section 2 : The Complaints Avenues and the Complaints Committee

11.3
There were four entities to which election-related complaints could be lodged, namely, the Police, the ICAC, the ROs and the EAC or its Complaints Committtee (“CC”) with the REO as its executive arm.

11.4
Insofar as the EAC is concerned, the Commission established a CC to handle complaints.  The CC comprised the EAC Chairman (who served as the CC Chairman), the EAC Members and His Honour District Judge Stephen CHOW.  A government lawyer working in D of J, nominated by the Secretary for Justice, served as the legal adviser to the CC.

11.5
Under the auspices of the CC, four Vetting Groups (“VGs”) were formed to vet the complaint cases.  Each VG handled the cases according to a roster shown as follows:

Complaints

Received on*
Vetted by

Tuesdays and Wednesdays
Mr Justice Woo

Thursdays
Mr Norman Leung

Fridays
Dr Elizabeth Shing

Saturdays and Mondays
Judge Chow

(*N.B. Cases lodged against the same complainee would be allocated to the same VG even though they were received on different days of the week.)

Section 3 : The Complaints – Period and Procedure

11.6
For the EC subsector elections, complaints started to come in on 31 May 2000 when the nomination period commenced.  The CC continued to receive complaints till 23 August 2000, 45 days after the polling day (9 July 2000).  Given that at least 14 working days would be required to complete the entire investigation process for a complaint case, the CC would have up to 7 September 2000 to complete its task.

11.7
For the general election, the CC started to receive complaints from 20 July 2000, the commencement date of the nomination period.  Again, complaints were entertained up to 45 days after the polling day (10 September 2000).  With the 14 working days to follow after this 45-day period, the CC would have up to 9 November 2000 to complete its task.

11.8
The complaints handling procedure was detailed in Chapter 17 of the Guidelines published on 15 May 2000 for reference by the general public, the candidates and the electorate.

11.9
A complainant could lodge his/her complaint direct with the CC in writing, or orally in person or over the phone.  An oral complaint would be recorded in writing by staff of the REO.  The Complaints Unit of the REO would study the complaints, obtained additional information whenever necessary and produced summaries of the cases containing observations and recommendations for consideration of the VG concerned.  A copy of each of those case summaries submitted to the VGs other than the CC Chairman would also be submitted to the CC Chairman, who would help maintain a consistent standard of vetting the cases among the VGs.  The VG alone would decide on the cases submitted to him/her.  It was only when the VG considered it necessary to seek the views of the CC on a certain case would that case be put up to the CC for deliberation.  This procedure was in fact a simplified version of the previous procedure adopted in the 1999 District Councils Election.  It had proved to be successful in speeding up the vetting process.

Section 4 : The Complaints – Number, Nature and Categories

11.10
For the EC subsector elections, the CC handled altogether 48 election-related complaint cases as at 23 August 2000, the closing date of the complaints handling period.  These 48 cases included 32 cases which were lodged to the PROs direct on the polling day.  A breakdown of the 48 cases by nature is at Appendix XIX.  In addition, one case was received and handled by RO (Financial Services).  There were also 12 cases received by the ICAC and five by the Police. 

11.11

For the general election, a total of 754 complaint cases were received by the CC as at 25 October 2000, the closing date of the complaints handling period.  There were also 741 cases received by the ROs, 103 by the ICAC and 249 by the Police.  Breakdowns of the complaint cases handled by the CC, ROs, ICAC and Police by number and nature of the complaints are at Appendices XX to XXIII.  A complaint might appear in more than one of these appendices as it could have been handled by more than one party.  To give a clear picture of the actual number of complaint cases received during the complaints handling period of the general election, a table showing the net number of cases (1,627) is at Appendix XXIV.

11.12

Amongst the 1,627 complaints, a great number involved allegations relating to:

(a)
display of election advertisements: 505;

(b) noise nuisance arising from the use of loudspeakers and telephone canvassing: 357;

(c) canvassing activities in NCZs/NSZs: 113;

(d) complaints against polling staff: 93; and

(e) electioneering activities on private premises: 78.

11.13
The complaint cases of both the EC subsector elections and the general election could be generally categorised as follows:


Category I

Complaints within the exclusive jurisdiction of the EAC not covered by any statutory provisions imposing criminal penalty: such complaints were dealt with by the CC and ROs under the EAC’s delegated authority.


Category II

Complaints that might involve criminal liability including breaches of the EAC(EP)(LC) Reg but not breaches of the provisions of the Elections (Corrupt and Illegal Conduct) Ordinance (Cap 554) (“E(CIC) Ord”), the Prevention of Bribery Ordinance (Cap 201) (“POB Ord”) and the Independent Commission Against Corruption Ordinance (Cap 204) (“ICAC Ord”): such complaints were dealt with by the Police.


Category III

Complaints related to breaches of the provisions of the E(CIC) Ord, POB Ord and ICAC Ord: such complaints were dealt with exclusively by the ICAC.

11.14
In the course of investigating the Category III cases, if matters involving breaches of the EAC(EP)(LC) Reg were revealed, the ICAC would also investigate them.  However, depending on the circumstances of each case, the ICAC might also refer such cases to the Police for action.

Section 5 : Handling of Complaints on the Polling Days

11.15
To deal with complaints lodged by the general public on the polling days (9 July and 10 September 2000), a complaints centre was set up in the REO on each of these days.  There were 10 complaint hotlines installed to handle the incoming calls from complainants.  The centre operated from 7.30 am till 10.30 pm.  Apart from complaints lodged direct by members of the public, there were cases referred by the ROs and PROs.

11.16
For the EC subsector elections, the total number of complaint cases received on the polling day was 33, of which one was received direct by the complaints centre and 32 were received by the staff of the polling stations.

11.17
For the general election, the total number of complaint cases received on the polling day was 1,427, of which 463 were received by the complaints centre direct, 429 by the polling staff and 535 by the ROs.

11.18
The majority of these polling-day complaints were related to on-the-spot incidents.  These had to be, and in fact were, dealt with immediately and any problems resolved expeditiously, for there would be no point in taking follow-up action on these complaints on the following days when the issues in question might have long been overtaken by events, eg illegal electioneering activities conducted in the NCZs, noise nuisances caused by the use of the loudspeakers, etc.

11.19
Most complaints received by the complaints centre came in on the hotlines and some came by fax.  Records of the verbal complaints were promptly made.  These records as well as the faxed complaints were immediately passed to the action officers who would study them speedily but thoroughly before referring them to the appropriate authorities for follow-up action.  Similarly, complaints received by the polling staff and ROs were handled without delay.

11.20
There were however cases which could not be resolved right away on the spot.  Follow-up action on these cases had to take a longer time, eg investigation conducted by ICAC into allegations concerning possible breaches of the ICAC-administered ordinances, and investigation into complaints against polling station staff, etc.

11.21
Of the 33 complaint cases received on the polling day of the EC subsector elections, 21, or 63.64 %, were resolved on the spot.  These were later submitted to the CC in one batch for information and comments.  The remaining 12 cases, which were not straightforward ones, were submitted to the VGs for consideration after the polling day.

11.22
Of the 1,427 cases received on the polling day of the general election, 1,165, or 81.64%, were resolved on the spot.  These were also submitted to the CC in one batch for information and comments.  The remaining 62 not so straightforward cases were submitted to the CC/VGs for consideration after the polling day.

Section 6 : Outcome of Investigations

11.23
The breakdown of the outcomes of cases in respect of both the subsector and general elections investigated by the CC, the ROs, the ICAC and the Police can be found in Appendices XXV to XXVIII.  In essence, the CC has found 99 cases substantiated or partially substantiated and the ROs 381.  So far (as at 24 November 2000), the Police has found 110 cases substantiated or partially substantiated and the ICAC none.

Section 7 : Warnings and Censures

11.24
For those cases found substantiated, the EAC issued warning letters to the complainees concerned.  A breakdown of these warnings by the nature of breaches committed is shown at Appendix XXIX.

11.25
In one case, in view of the seriousness of the offence committed, the Commission issued a warning letter to a school principal as well as 32 other principals working in the same group of schools for their breach of the Guidelines in distributing promotional material to the pupils’ parents/guardians through the pupils themselves for one of the candidates of the Education subsector in the EC subsector elections, who happened to be the supervisor of these principals.  The warnings were issued in the form of a public statement to apprise the large number of parents involved and to deter recurrence of breaches of electoral rules and the Guidelines.  The press releases on these warnings are at Appendices XXX and XXXI.
11.26
The Commission also issued public censures against Mr TANG Siu-tong, Mr Frederick FUNG Kin-kee and the list of Mr Jasper TSANG Yok-sing, candidates of the GC election for their repeated breaches of the Guidelines in displaying their election advertisements without authorisation despite continual warnings.  The censure statements against these candidates are at Appendices XXXII to XXXIV.

11.27
In issuing warnings and censures the Commission aimed at upholding the principle that elections should be held in an open, fair and honest manner.  The Commission could not tolerate blatant disregard of the law and the Guidelines.

